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Foreword by the editors

WHO IS RESPONSIBLE?

The number of global cases of pesticide
poisoning is estimated to be over one million
each year. Tens of thousands of the cases
result in death. A significant portion of these
cases can be attributed to the wuse of
Paraquat, which is the substance with the
most victims in various countries. The
product has been banned in Europe and
Switzerland for years.

The Berne Declaration, together with many
partner organizations and unions
worldwide, has been pointing out this
untenable situation for years. It urges
countries, users and producers to renounce
this herbicide. The European Center for
Constitutional and Human Rights is focusing
on the question of corporate responsibility
for human rights violations and is helping
victims of corporate abuse to hold those
companies legally accountable.

The question, if, and in what manner, the
sale of Paraquat stands in contradiction of
fundamental human rights and more
specifically, if, with the sale of Paraquat,
market leader Syngenta exercises its
obligation to respect human rights — or not
has gained little attention so far.

With the Guiding Principles on Business and
Human Rights, developed by John Ruggie
and adopted by the UN. Human Rights
Council in June 2011, there is now a
worldwide recognized standard which
provides criteria to answer the question of
corporations’ responsibility for human rights
violations . The purpose of this legal opinion
is to analyze if Syngenta is fulfilling its
responsibility to respect human rights under
the UN Guiding Principles when producing
and marketing Paraquat in the way is does
currently. For the first time, the Guiding
Principles are applied in a concrete case of
violations of the right to life and health that

have taken place daily and globally for the
past half a century.

The verdict of this analyses is clear. With the
sale of Paraquat — particularly in developing
countries —  Syngenta  violates its
responsibility to respect human rights. The
Guiding Principles — also endorsed by
corporations and business associations — are
not being adhered to. It is no longer
sufficient for a company to emphasize that it
abides by national laws. If the activities of a
corporation violate the right to health, the
corporation must act. And this is exactly
where Syngenta falls short.

Despite these short comings there are no
direct legal consequences for the Swiss
agribusiness  corporation, because the
Guiding Principles are not legally binding.
They are nonetheless an important milestone
in our opinion, demanding concrete
measures to prevent, mitigate and remediate
human rights violations of corporations.
States as well as corporations have
obligations and responsibilities under the
Guiding Principles: States must see to it that
corporations do not violate human rights,
and when they do, the victims must be able
to access effective remedies like filing
lawsuits in the corporation’s home country
to make a claim for compensation. The
corporations must systematically orient
themselves according to the Guiding
Principles on Business and Human Rights.
They must introduce human rights risk
assessments in all of their activities and take
precautionary = measures and  provide
compensation.

Francois Meienberg, The Berne Declaration

Miriam Saage-Maal, European Center for
Constitutional and Human Rights
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Summary

The author of this legal opinion was asked by the Berne Declaration to assess whether the Swiss
business enterprise Syngenta meets its responsibility to respect human rights. The assessment relates
in particular to the highly hazardous herbicide paraquat, which has been distributed by Syngenta and
its predecessors worldwide since the 1960s and lead to large numbers of acute poisonings (including
deaths), from occupational exposure and from ingestion. The key question is whether the distribution
of paraquat constitutes a breach of Syngenta’s responsibility to respect human rights.

The framework of this analysis is the United Nations Guiding Principles on business and human
rights as a normative basis for assessing Syngenta’s compliance with the responsibility to respect
human rights. The Guiding Principles were adopted by the UN Human Rights Council in June 2011,
after 6 years of extensive research of the Special Representative of the Secretary General on business
and human rights. On the factual side, the author drew information largely from peer-reviewed
scientific sources.

The legal analysis comes to the following conclusion:

e Regarding countries with no or low enforcement of occupational safety and health
regulations, countries where the necessary personal protection equipment is not easily
available and affordable for pesticide users, countries with high illiteracy, extreme poverty,
and countries where due to the tropical climate adequate personal protection is often not
worn, the responsibility to respect requires Syngenta to not distribute paraquat and to take
appropriate steps against the distribution of paraquat to those countries by third parties. It is
not realistically feasible to obtain an appropriate level of safety by any means in these
contexts.

e Regarding other countries, the distribution of paraquat is in breach of the responsibility to
respect as long as Syngenta has not begun to continuously assess the human rights impact
on a context-specific basis, to develop safety measures that are effective and appropriate
both for the size and global structure of Syngenta’s business and the risks to the human
rights to life and health, and implemented these effective safety measures. Syngenta has not
yet demonstrated and substantiated, beyond mere assertions, that it has taken safety
measures that have proven appropriate and effective. Effective measures may be, inter alia,
schemes of restricting access to trained operators and users, licencing reliable farm owners
and employers, the comprehensive distribution of personal protective equipment, trainings,
and improvement of warnings aimed at preventing the underestimation of paraquat’s
extraordinary toxicity, depending on the socio-economic context of paraquat application in
each country.

e Syngenta and others classify most deaths by paraquat poisoning as cases of suicide. Its due
diligence responsibility requires Syngenta to investigate the contexts and reasons of
paraguat poisonings, by means appropriate regarding Syngenta’s size, global structure and
the importance of the rights to life and health. Several sources indicate that what is labelled
as suicide may less often than assumed be cases of fully intentional, self-inflicted death, but
rather para-suicides or even accidents. For these para-suicides (which were not intended to
end deadly) and accidents, Syngenta bears responsibility in as far as it has not taken
effective safety measures as outlined above.

e Syngenta has a responsibility to remediate adverse impacts it has caused and contributed to
by distributing paraquat.
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o Considering previous reports by Syngenta, there is no sign that Syngenta’s Code of Conduct
might be more than a promotional endeavour and that its due diligence processes are
appropriate regarding the circumstances.

e The above findings, based on the UN Guiding Principles, do not imply any legally binding
obligations of Syngenta that could be brought forward in a court of law. However, the
underlying broad consensus among stakeholders, in particular business enterprises, suffuses
the Guiding Principles with normative legitimacy and authority that cannot be ignored.

I. Introduction

Paraquat is one of the world’s largest selling weedkiller and is registered and used in about 100
countries. It has been a subject of controversy for several decades, especially regarding the safety of
farmers and agricultural workers in developing countries. Both intentional and unintentional
poisonings with paraquat, mainly among agricultural workers, farmers and inhabitants of rural areas,
have led to serious concern among national health authorities, workers’ unions and non-governmental
organisations. Acutely toxic pesticides are used in many countries under inadequate conditions and
cause ill health and deaths, both among agricultural workers and the general public. The injuries
suffered often cause chronic health problems, and are sometimes fatal.

The product was first sold in 1961 and it is the most toxic herbicide used today, about 28 times more
acutely toxic than the globally most widely used herbicide glyphosate. From the time when it was first
marketed until today, accidental and suicidal ingestion of paraquat has caused an innumerable loss of
lives. Paraquat is often mistakenly ingested because containers for drinking water and storage or
mixing of paraquat are confused, and paraquat has been found available in stores in re-packed
containers without proper labelling." An oral ingestion of a mouthful of a 20% paraquat solution is
likely to cause death, and depending on the constitution of a person 10 ml are enough to be fatal.?
Fatal poisoning at the workplace occurs mostly when paraquat absorption through skin is increased
after prolonged contact with undiluted or diluted paraquat solution. Spray mist deposited in the nose
may be swallowed and spray in the air can be ingested when workers breathe through the mouth. The
level of exposure to paraquat that workers may experience when handling paraquat is high enough to
lead to absorption of an amount that can result in acute poisoning. The symptoms of poisonings are
often delayed. Damage to the lungs, for example, may not be evident until several days after
absorption. Since there is no antidote against paraquat poisoning, the outcome can be fatal and in these
cases death mostly results from respiratory failure.

Syngenta is by far the most important seller of paraquat with an approximate market share of 75%.>
The use of paraquat is banned today in several parts of the world, for instance in Switzerland (the
home country of Syngenta), the European Union, Russia, the Ivory Coast, and — most recently — Sri
Lanka. However, Syngenta continues to sell and distribute paraquat to other countries, such as South
Korea, where paraquat has been used for the past three decades, with an estimated 2,000 toxic
ingestions annually and associated 60-70% mortality.* Ingestion of paraquat is still common across the
world, from the United States to China and from Costa Rica to Malaysia. Burkina Faso has recently
proposed to add ‘Gramoxone Super’ to Annex |1l of the Rotterdam Convention, because of numerous
occupational poisonings caused by this common paraquat formulation.

In June 2011, the United Nations Human Rights Council (HRC) was unanimous® in welcoming the
Guiding Principles® on business and human rights that were proposed by the Special Representative of
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the Secretary General (SRSG) on the issue of human rights and transnational corporations and other
business enterprises, Prof. John Ruggie (SRSG Ruggie). The Guiding Principles are the product of a
six year research of SRSG Ruggie and are meant to clarify the implications of the “protect, respect and
remedy” policy framework, adopted by the HRC in 2008.” The Guiding Principles aim to delineate the
implications of all businesses enterprises’ responsibility to respect human rights.

This expertise assesses whether Syngenta, by distributing paraquat, fulfils its responsibility to
respect human rights under the Guiding Principles. It does not analyse in depth the duties of states to
protect human rights, which in the case of Paraquat distribution certainly exists. The author has not
conducted any own first-hand research into facts and does therefore not make any own factual
allegations but relies on the quoted material.

II. Paraquat Poisoning and the Human Rights to Life and
Health

A. The Foundation of the Human Rights to Life and Health in
International Law

The human rights to life and health are firmly rooted in international law, and particularly so in the
labour context. Today’s central foundation of most human rights in positive law is the International
Bill of Human Rights, comprised by the Universal Declaration of Human Rights of 1949 (UDHR) and
two international covenants from 1966, one on cultural, civil and political rights (ICCPR) and the
other on economic, social and cultural rights (ICESCR).

Everyone’s right to life is provided for in Art. 3 of the UDHR and in Art. 6(1) of the ICCPR. Art. 25
of the UDHR declares everyone’s right to a standard of living adequate for their health and well-being.
Art. 23(1) of the UDHR contains the right to “just and favourable conditions of work”. Art. 7(b) and
12(1) of the ICESCR provide the right to safe and healthy working conditions.?

Furthermore, the International Labour Organisation (ILO), a United Nations special agency that
brings together representatives of governments, employers and workers, has provided for several
conventions that specify the right to just and favourable conditions at work in the context of usage of
chemicals.

The ILO’s Occupational Safety and Health Convention C155 of 1981 requires member states to
implement “a coherent national policy on occupational safety, occupational health and the working
environment” in order to “prevent accidents and injury to health arising out of, linked with or
occurring in the course of work, by minimising, so far as is reasonably practicable, the causes of
hazards inherent in the working environment” (Art. 4(1) and (2)). 57 states have ratified this
convention as by October 2011.

The ILO’s Chemicals Convention C170 of 1990 requires member states to implement “a coherent
policy on safety in the use of chemicals at work” (Art. 4), “to prohibit or restrict the use of certain
hazardous chemicals” (Art. 5), and to ensure labelling, “in a way easily understandable to the workers,
so as to provide essential information regarding their classification, the hazards they present and the
safety precautions to be observed” (Art. 7(2)). This convention has been ratified by 17 states as by
October 2011.
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The ILO’s Safety and Health in Agriculture Convention C184 of 2001 requires member states to
establish “specific criteria for the importation, classification, packaging and labelling of chemicals
used in agriculture and for their banning or restriction” (Art. 12(a)). Furthermore, it requires that
member states “ensure that there are preventive and protective measures for the use of chemicals and
handling of chemical waste at the level of the undertaking”, including the preparation, handling,
application, storage and transportation of chemicals, agricultural activities leading to the dispersion of
chemicals, the maintenance, repair and cleaning of equipment and containers for chemicals, and the
disposal of empty containers and the treatment and disposal of chemical waste and obsolete chemicals
(Art. 13(1) and (2)). This convention has been ratified by 13 states as by October 2011.

B. The State Duty to Protect

International law firmly establishes that states have a duty to protect against non-state human rights
abuses within their jurisdiction. For instance, regarding the right to life, Art. 6(1) of the ICCPR states
that “[t]his right shall be protected by law”. This most certainly applies to the state in which the person
affected by the business activity sustains the injury.’

As to the state from where the enterprise has its headquarters (that is, in the case of Syngenta,
Switzerland) the extent of the state duty to protect foreign citizens abroad is somewhat less clear. The
Guiding Principles’ provision on the role of the corporation’s home state has been phrased in very
vague terms, leaving the scope of the home state duty, or mere “responsibility”, open for discussion.™
Previously, SRSG Ruggie has clearly acknowledged the existence of a home state duty, stating that the
duty to protect from injuries sustained abroad is limited only by the amount of control that the state
has over the enterprise.'* There is clear and growing support for this view on the so-called
“extraterritorial” duty to protect.’> Consequentially, the Swiss authorities would have a duty, for
instance, to enforce at Syngenta’s headquarters regulation on Syngenta’s business decisions and
activities that have potentially a negative impact abroad.

However, considering the uncertainty surrounding the role of the business enterprise’s home state
and the reluctance or lack of capacity of states of the Global South to adequately protect their citizens,
it becomes necessary to also focus on the responsibility of the business enterprise involved.

III. The Distribution of Paraquat as a Failure of Syngenta
to Respect Human Rights

A. Human Rights Law Between Non-State Actors: An On-going Debate

In what ways business enterprises such as Syngenta are bound by international human rights law has
been the subject of heated discussions for a long time. The Guiding Principles, as will be explained
below in section 2, escape all of the uncertainty surrounding this debate by operating outside of
spheres of hard, binding law. Yet, in order to understand what the Guiding Principles imply and do not
imply, it is important to consider the difficulties of treating corporations as addressees of international
human rights law.

At least originally, the idea underlying international human rights law was that states — not
businesses — should respect and protect values that are shared universally and in dignity by all humans.
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After the birth of international law with the Peace of Westphalia in the 17" century, it had been
unquestionable that only states are subjects of international law. For a long time, the protection of the
sovereignty of nation states against intrusion by other states had been the centre of attention at the
international level. Not much of that view changed at the beginning of the 19" century, when the first
international human rights agreements (regarding the abolition of the slave trade) were concluded. Still
it was only states who were the duty-bearers under international law and who, in order to protect the
human rights as agreed on, enforced the international law by implementing it into domestic laws and
prosecuting individual slave traders before domestic criminal courts.*®

This understanding of international human rights law as a mere blueprint for domestic legislation
still dominates today,™ even though the dogma of international law as a domain of only states started
to crack after the end of the German Third Reich. While the formation of the International Bill of
Human Rights of 1949 and 1966 was motivated by atrocities committed mainly by state actors during
the era of National Socialism, the contribution of individuals and corporations to the atrocities of the
Third Reich also reflects in the treaty framework where its preambles highlight the role of “every
individual and every organ of society” in the recognition and observance of human rights.™ It is
undisputed today that parts of international criminal law attach to individuals.'® Outside of the human
rights sphere, it has been understood since 1980 that treaties can without further ado contain
substantive law that directly binds non-state actors: regarding the international sale of goods, the rights
and duties of individuals and corporations from 76 states are codified in a United Nations treaty that is
applied directly in domestic courts.'” There is growing support for the view that human rights treaties,
too, can and should be interpreted so as to contain binding duties of corporations, especially because
the power of corporations on people’s lives today appears as influential as that of states and therefore
is said to deserve some framework of accountability at the international level.*® However, the flipside
of this argument serves for many as an objection to binding horizontal human rights law: States, some
authors argue, could play down their role as the primary guardians of human rights once corporations
are equally liable duty-bearers.**

Presently, the view that Syngenta is bound by international human rights law would, particularly
regarding the right to life, find support in some rather progressive authors’ writings,?® but other
authors refrain from accepting, or even outspokenly reject, the notion of an international right to life
binding corporations.”* SRSG Ruggie, in his reports, has hence pointed out that the discussion on
binding corporate international human rights law is yet unresolved.*

With the Guiding Principles, SRSG Ruggie and the Human Rights Council did not take a stance on
the issue but escaped it. The Guiding Principles themselves and their Commentary?® remain silent on
the issue. They do not assign any legally binding duties to business enterprises but instead take a soft
approach by specifying a responsibility to respect human rights. Hence, there is no mention in the
Guiding Principles of “violations” of (legally binding) “duties” by corporations. Instead, the Guiding
Principles speak of “impacts” on human rights and “responsibilities” that business enterprises
“should” observe.”* And yet, as will be explained below, the Guiding Principles serve as a normative,
persuasive basis that should not be ignored.

B. The UN Guiding Principles: A Normative Basis beyond Binding
Rules

The Guiding Principles are an authoritative normative basis for assessing a business enterprise’s
compliance with human rights. For several reasons is it advisable for any business official to take into
account their implications during every day’s business.
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One must first of all be aware that the Guiding Principles derive their authority and legitimacy not
from a formal process of law making; their drafters did not intend to stipulate binding obligations of
business enterprises but sought to delineate the implications of existing obligations. Due to the lack of
legal status, the responsibilities depicted in the Guiding Principles cannot serve as a basis for claims in
a court of law. The so called “responsibilities” under the Guiding Principles have disappointed many
for falling far short of much-needed legal duties. Merely to reveal cases of non-compliance with
human rights is not regarded as satisfying the need for implementation on the ground, perhaps against
the will of certain actors. Similarly, human rights as “natural rights” have historically often been
discarded as a mere illusion as long as what is called “rights” has not been cast into formal, legal
provisions.?

However, just like the objections against the very notion of natural rights has been forcefully
rebutted,? the responsibilities under the Guiding Principles are more than illusions. Soft law derives a
normative force through recognition of social expectations by states and other key actors.?” The
Guiding Principles serve as a reference point that draws its legitimacy and authority from a broad
consensus among businesses, many non-governmental organisations, as well as the unanimous support
by the UN Human Rights Council.?® This is not to conceal the shortcomings which were with much
verve pointed out by several non-governmental organisations during the drafting of the Principles. As
minimal as the Guiding Principles may be, their provisions regarding business enterprises’
responsibilities do reflect a broad consensus as a “lowest common denominator”.? SRSG Ruggie
pointed out that the workability of the Guiding Principles’ human rights due diligence provisions was
tested internally by 10 companies, and was the subject of detailed discussions with corporate law
professionals from more than 20 countries with expertise in over 40 jurisdictions.*® Several multi-
stakeholder workshops were convened and input requested from all member states of the United
Nations. At the international level, the corporate responsibility to respect is a standard of expected
conduct acknowledged in virtually every voluntary and soft-law instrument related to corporate
responsibility.®" Eventually, the Guiding Principles reflect a standard commonly agreed on (in the
sense of a minimum standard) and were endorsed by the Human Rights Council unanimously in June
2011. This broad consensus among stakeholders suffuses the Guiding Principles with normative
legitimacy and authority. No corporate officer, including those of Syngenta, can “just do business as
usual” ignoring the Guiding Principles. Any argument of social concerns not being a purpose of
businesses has in light of the broad support for the Guiding Principles by business enterprises and
governments become pale and unconvincing.

Besides the dimension of authority by consensus, the Guiding Principles are relevant in that they
can, as ethical demands, pave roads to legal regulation.** Furthermore, even though the provisions of
the Guiding Principles cannot directly support a legal claim, they might in the process of applying
hard law serve as a benchmark by helping to specify the meaning of legal terms (such as, in tort law,
“duty of care” or “foreseeability”) in the global business context.®® Lastly, as SRSG Ruggie put it,
“human rights are the baseline benchmarks by which other social actors judge companies’ human

rights practices”.®

C. Paraquat and the Responsibility to Respect Human Rights

The Guiding Principles have not been designed with a view narrowed specifically to human rights
impacts as a result of the production of dangerous chemicals. The scope of the responsibility to
respect, as Mark Taylor puts it, “reaches the limits of generalization”, and then assigns the concept of
due diligence the task of getting to the specifics of what it means for a particular business to respect
human rights in its particular context.® Taking into account the text of the Guiding Principles, SRSG
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Ruggie’s Commentary, his reports to the Human Rights Council, and secondary literature, an
assessment of Syngenta’s responsibility to respect can be structured as follows.

Syngenta’s distribution of paraquat would, according to the Guiding Principles, constitute a breach
of the responsibility to respect human rights if all of the following criteria are met:

1. Applicability of the provisions on the responsibility to respect. This condition relates to
personal and geographical scopes, the scope of human rights, as well as the scope in
business operations that the Guiding Principles are meant to cover.

2. Negative impact of paraquat on human rights

3. Causation. This condition relates to the attributability of the negative impact to Syngenta,
i.e. whether an own responsibility of paraquat users might exclude Syngenta’s
responsibility.

4. Unavailability of exemptions from responsibility. This condition relates to the role of states,
lack of domestic regulation, and to hypothetical alternative responsibilities of other
distributors of paraquat.

5. Due diligence requires appropriate steps

6. Failure to take the appropriate steps

The meaning of each condition will now be delineated in the order provided and the facts of
reported paraquat injuries will be subsumed under each condition respectively.

1. Applicability of the Provisions on the Responsibility to Respect

Before the implications of the responsibility to respect are delineated and applied, it must first be
established whether or not hazardous chemicals, their distribution by a Swiss company and the injuries
that they cause in over 100 countries fall within the scope of that responsibility.

a) Material Scope

As to the material scope of the responsibility to respect, SRSG Ruggie has held that “[b]ecause
companies can affect virtually the entire spectrum of internationally recognized rights, the corporate
responsibility to respect applies to all such rights.”* This extension of the scope of corporate
responsibility so as to include every international human right that can be affected found support in the
secondary literature.®” The Guiding Principles, however, introduce a somewhat vague reservation.
According to Guiding Principle 12, not all rights contained in international agreements are
“internationally recognized” in terms of the Guiding Principles, but only “at a minimum” the rights
expressed in the International Bill of Human Rights and the principles concerning fundamental rights
set out in the International Labour Organization’s Declaration on Fundamental Principles and Rights
at Work. As has been explained above in section 1l.1, the human rights to life, health and safe and
healthy working conditions are part of that core of internationally recognized human rights to the
extent that they are expressed in Art. 3, 23 (1), 25 UDHR, Art. 6 (1) ICCPR, Art. 7 (b) and 12 (1)
ICESCR.

The ILO conventions referred to in part 1.1, i.e. the conventions on occupational safety and health,
on chemicals, and on safety and health in agriculture, are neither part of the International Bill of
Human Rights, nor are they part of the eight ILO core conventions as set out in the Declaration on
Fundamental Principles and Rights at Work. Whether or not they can still be regarded as containing
“internationally recognized rights” in terms of the Guiding Principles appears questionable,
considering their ratification status (57, 17 and 13 states respectively). Possibly, one might consider
the stipulations of those conventions as mere specifications of the rights to life, health and safe
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workplace, and refer to them only regarding the use of paraquat in the countries which have ratified
the respective convention. For the purpose of this examination, however, it is sufficient to have
established that the rights to life, health and safe and healthy work environment are at least recognized
through the International Bill of Human Rights.

b) Scope Ratione Personae and Geographical Scope

Regarding the scope ratione personae, Guiding Principle 14 (1) provides that “[t]he responsibility of
business enterprises to respect human rights applies to all enterprises regardless of their size, sector,
operational context, ownership and structure.” The responsibility to respect hence applies to the stock
company Syngenta of Switzerland (as well as on subsidiaries of Syngenta and other companies that
distribute paraquat, wherever they are based).

Regarding their geographical scope, the Guiding Principles are also clearly applicable. Para. 15 of
the Introduction to the Guiding Principles speaks of “universal applicability”, and para. 1 of the
Commentary on Guiding Principle 11 refers to a “global standard of expected conduct for all business
enterprises”.

c) Scope of the Business Activity Encompassed by the Responsibility to Respect

The scope of business operations covered by the responsibility to respect is established in Guiding
Principles 11 and 13, and is all-encompassing, referring in Guiding Principle 13(a) and (b) to all
impacts of own activities and through relationships with third parties. SRSG Ruggie has been clear in
that it is a company’s impact what defines the scope of its responsibility to respect, and not its size,
influence or profit margins.® The main emphasis of SRSG Ruggie’s mandate has been laid from the
start and until the end® on human rights violations in global supply chains and in the extractive
industries. But SRSG Ruggie has always seen his approach as a “grand strategy”, an “overall
strategy”*® and included the end use of company products into his contemplation from the start. The
globalisation of business “has increased the challenges companies face in managing their global value
chains — the full range of activities required to bring a product or service from its conception to end
use.”** He has pointed out that the responsibility to respect “should consider the full business life
cycle.”#

As all-encompassing as the responsibility to respect may be, so is it important to follow a distinction
that SRSG Ruggie draws in Guiding Principle 13, as in fact already in previous reports,* a distinction
that he has termed “direct” vs. “indirect” forms of company involvement.**

e GP 13(a) concerns direct involvement, i.e. cases in which enterprises cause or contribute to
adverse human rights impacts “through their own activities”. Both direct forms of
involvement are somewhat more intense than the indirect, and hence a higher standard
applies to the business enterprise’s responsibility to remediate the adverse impacts (Guiding
Principle 22).

e GP 13(b) concerns indirect involvement, i.e. cases in which human rights impacts are
“directly linked to their operations, products or services by their business relationships”,
even if the respective business enterprise has not itself (directly) contributed to those
impacts. This form of involvement relates to the concept of complicity with third persons,
for instance labour rights violations in supplier factories in which a chemical substance
might be produced.*® The indirect form of involvement has a lesser intensity and there are
hence low expectations as to a remediation of the adverse impacts by the business enterprise
(see Guiding Principle 22 and the respective Commentary para. 3).
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Even though lit. (b) and not lit. (a) refers to the term “product”, it is important to note that cases of
damages taken in course of the application of a product fall within the realm of direct company
involvement, i.e. lit. (a). Cases in which human rights impacts are “directly linked to [. . .] products
[. . .] by business relationships” in terms of lit. (b) are cases of human rights violations in the supply
chain. Human rights violations in supply chains occur particularly often and were therefore be found
worthy of being referenced explicitly in lit. (b). SRSG Ruggie himself has in his report of May 2008
allocated two cases, one of being supplied with and one of distributing products to lit. (b) and lit. (a)
respectively.*® The dominant feature of direct cases under lit. (a) is that the company’s own actions or
omissions cause the alleged abuse; few or no intervening circumstances or third-party actors connect
the company to impact on the right.*’ Syngenta itself causes the danger, by producing the hazardous
product and distributing it even to regions that are particularly un-fit for the use of paraquat. Without
the distribution of paraquat, the negative human rights impacts would cease. This is why SRSG
Ruggie explicitly pointed out that alleged impacts on end-users of products are “direct only”.*®
Persons affected by direct corporate human rights abuse can be both end-users of products and
workers at the same time.*® A case similar to that of paraquat that SRSG Ruggie subsumes under
direct forms of company involvement is that of an electronics firm, alleged to use toxic flame
retardants in its products that were suspected to have carcinogenic effects on end-users of the
products.*

Subsuming the distribution of paraquat under the direct form of involvement is notwithstanding that
Syngenta might not deliver paraquat through its own personnel globally. The responsibility under
Guiding Principle 13(a) for direct forms of involvement does not presuppose any personal or
proximate relationship, or a foreseeability of specific harm of specific people, but it attaches to the
impact of one’s own activities. Whether Syngenta distributes paraquat through its own personnel, sells
paraguat to traders or even outsources its entire sales department to subsidiary companies — the impact
does not change and is in any event caused by Syngenta’s own activity, namely making paraquat
available to anyone in the world. Indeed, hardly any product is delivered nowadays directly from
producer to end-user. It is a principle of reason that also reflects in laws: One’s responsibility for a
hazard that one has created is not decreased by transfer of possession and ownership of the hazardous
item to intermediaries.

d) Interim Conclusion

The global distribution of paraquat by Syngenta activates the responsibility to respect human rights.
This is not, in itself, surprising as SRSG Ruggie has continuously emphasised that the business and
human rights problematic entails multi-faceted challenges and that his framework aims to cover all of
them.>! It must be noted, however, that the distribution of the hazardous product paraquat falls within
the direct form of involvement in terms of Guiding Principle 13(a) and is therefore considered as
relatively intense.*

2. Negative Impact on Human Rights

Syngenta acknowledges that exposure to toxic doses of paraquat is often fatal, despite aggressive
medical intervention.>® Paraquat poisonings have been occurring throughout the last decades, since the
introduction of paraquat in 1961.>* In South Korea alone, 800 to 1,000 people die annually, most of
them from ingesting paraquat, and Chinese authorities have recently discussed concerns over 5,000 of
its citizens dying from paraquat each year.> Accidental ingestion is still common across the world.
Acute poisonings of Paraquat users are still common all over the world®. Typical injuries, including
skin problems ranging from mild dermatitis up to severe chemical burns, eye injury, nail damage, and
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nosebleed, have been observed in proportions as high as 50% of exposed workers. Long-term and
delayed health effects may occur, including Parkinson’s Disease, lung effects, and skin cancer.>’

3. Causation: Attributability of the Negative Impact to Syngenta

For a responsibility to be established, the product must have “caused” a negative human rights impact
in terms of Guiding Principle 13(a). Causation is generally known in legal systems as the requirement
of attributability of the injury, and it is established, firstly, by a but for test in the Anglo-American
legal system, comparable to the conditio sine qua non-requirement in continental legal systems. Since
the injuries would not occur if the extraordinarily toxic herbicide paraquat was not distributed, the but
for-test or conditio-test is passed. There is wide agreement, however, that many of the myriad of
circumstances that necessarily accumulate every time an injury occurs must be discarded from the set
of causes in terms of establishing responsibility. For instance, every tortfeasor was necessarily once
conceived by their mother, and yet the act of giving birth to the tortfeasor will not be considered to
have “caused” the respective injury, in terms of establishing responsibility. Hence, just because the
distribution of paraquat is a but for cause of harm does not necessarily mean that responsibility for the
harm will be attributed to Syngenta.

Legal systems have hence developed criteria in order to reasonably limit the number of
circumstances that give rise to responsibility. The test of foreseeability>® is easily passed here,
considering the high toxicity of the substance, its intended distribution to developing countries with
often low standards of safety, application within the close realm of human bodies, and the many
reports and studies on the severe and deadly effects of paraquat.

Another limitation in legal systems is that people are not held liable for harms that they caused in
fact, but that were the result of more immediate intervening causes, like the conduct of the claimant or
a third party, which breaks the chain of causation.®® The most obvious “more immediate cause” is the
intentionally or negligently self-inflicted injury,®® in particular suicide.® It is therefore questionable,
firstly, whether and how cases of paraquat poisoning can be classified as suicidal; secondly, how such
suicidal intention would limit the responsibility of Syngenta under the Guiding Principles; and thirdly,
how Syngenta’s responsibility is limited in other cases, i.e. cases of negligent misapplication of
paraquat.

a) The Doubtful Classification of Poisonings as Acts of Suicide

It is undisputed that paraquat is in some regions of the world often used for suicides and suicide
attempts.® In South Korea, approximately 85% of acute toxic pesticide ingestion is reported to be due
to suicide attempts.®® Syngenta claims that “exposure to toxic doses of paraquat (largely with suicidal
intention) is often fatal, despite aggressive medical intervention.” ® It is for several reasons
guestionable, however, whether the assertion of “largely suicidal intention” is reliable.

Paraquat is often mistakenly ingested because it is stored in wrong containers or in the course of
mixing paraquat solutions, and containers for drinking water are confused with those for paraquat. In
some stores paraquat is available in re-packed containers without proper labelling.®® An oral ingestion
of a mouthful of a 20% paraquat solution is likely to cause death, and depending on the constitution of
a person 10 ml are enough to be fatal.®

Medical professionals point at methodological flaws in statistics on paraquat poisonings. Reports of
data tend to overstate the number of cases of suicides, because pesticide poisonings at the workplace
in rural areas are often not reported to hospitals, partly because employers are reluctant to bear the
costs of health insurance.®’
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There is also considerable uncertainty as to the medical criteria of classifying cases of paraquat
ingestion as suicides. Criteria such as the amount of paraquat ingested, time interval from ingestion to
presenting at the hospital, and plasma paraquat level in the emergency room show no difference
between intentional and non-intentional cases of paraquat ingestion.®® Furthermore, as relatively small
amounts of ingestion have a severe effect on the stomach, the injuries in the stomach can be regarded
as proof of suicide even when the herbicide was swallowed accidentally after containers for drinking
water and pesticides were not separated properly. Due to its extreme and unusual toxicity, there are no
reliable criteria to distinguish intentional self-poisoning from negligent misjudgement of the
substance’s toxicity. Attorney Richardson and Instructor in Pathology Breyfogle point out that when
medical practitioners find poison in a stomach of a deceased person, they are prone — without further
ado — to jump to conclusions about the person’s death.* It has in general been doubted by courts
whether medical studies are useful for apportioning responsibilities, because they are not prepared for
that purpose but for acquiring a better medical and psychological understanding in the public interest
of the phenomenon of suicide.”

What looks like suicide may also often be the deadly ending of what was meant to be a mere call for
recognition, i.e. para-suicide. As reasons for suicide vary greatly in kind and intensity, suspects of
suicide may more often be undecided than fully determined about dying.” The suspect might wish to
only call for attention. He or she will choose a means with a seemingly controllable risk, a small
amount of any toxic but ordinary and widely available pesticide. The suspect will then be surprised by
the lethal effect, because he or she had not fully grasped the toxicity of paraquat. A study prepared at
the Soonchunhyang University Hospital of Korea found that most patients had not considered different
kinds of pesticides before attempting suicide: “[A]imost two of every three patients ingested paraquat
simply because it was available when they attempted suicide. Some of the patients bought an herbicide
from a shop without mention of a specific trade name and it simply turned out to be paraquat. [...] In
conclusion, only 38% of the patients who attempted suicide with paraquat actually intentionally chose
paraquat.”’? Since the unusually high toxicity of paraquat is often underestimated, attempts of suicide
with paraquat are more likely to end deadly than others™.

This is supported by a study conducted in Western Samoa. On this island, the number of suicides
(but not suicide attempts) rose significantly as paraquat was introduced, and fell just as significantly as
paraquat was later banned.” However, nothing indicates that the distribution of paraquat on the island
has induced or increased the population’s intention to commit suicide. The only explanation for this
phenomenon is that the sharp incline of suicides was due to the ingestion of Paraquat, which is much
more fatal then other pesticides used as a suicide agent.

In the light of these circumstances there is serious doubt whether cases of paraquat poisonings are
indeed largely fully intentional suicides rather than cases of misestimating the toxicity of small
amounts of paraquat or cases of confused usage of drinking versus pesticide containers. Can Syngenta
nonetheless resort to the assertion of suicide, possibly resulting in an exclusion of the responsibility to
respect? SRSG Ruggie’s framework contains no explicit provisions on burdens of proof. One might by
extension of the requirement of investigating human rights impacts (GP 17) and of communicating the
results thereof (GP 21) conclude that Syngenta may not resort to questionable assertions as long as it
has not investigated the reasons for doubt outlined above and communicated its findings. Furthermore,
in legal systems the party who claims a fact for its own benefit also bears the persuasive burden.” The
burden would hence rest with Syngenta, as it is Syngenta who alleges that its own responsibility is
ousted by a suicidal intention of the suspect. Medical surveyors might in cases of severe injury to the
stomach tend to jump to the assumption of suicide. However, such prima facie assumption cannot be
applied in legal systems.”® Proceeding from an assumption of suicide, being convinced that particular
circumstances of a case are typical indicators of suicide, is problematic, because the constitutive
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element of suicide is an individual decision of will, the will to die.”” Suicides are influenced by the
suspects’ particular circumstances of life, their personal constitutions and momentary moods, and in
particular their subjective view on their situation, which can be subject to more or less irrational
elements.”® One can therefore not classify cases as suicide without taking into account individual proof
of intent, e.g. suicide notes or witness statements on the personal history and attitude towards life of
the supposed suicide victim.” The standard of proof varies between jurisdictions, between a “balance
of probabilities” in the Anglo-American legal systems and “judicial conviction” (richterliche
Uberzeugung) in the German and French traditions.®® Either way, considering the reasons for doubt
depicted in the preceding paragraphs, it appears questionable that a large number of paraquat
poisonings are suicidal. As a result, both in light of the spirit of the Guiding Principles and considering
principles of legal systems, one cannot rely on Syngenta’s and others’ assertion of most cases being
fully intentional attempts of suicides (and not para-suicides or accidental ingestions), as individual
evidence for or against individuals’ intentions to die are not available in most cases.

In the situations depicted above, the poisoned person had not intended to die. These cases will be
treated as negligent misapplication of paraquat. It will now be addressed how Syngenta’s
responsibility is affected by suicidal intent, and then how it is affected by negligent misapplication.

b) Suicidal Poisonings

Despite all doubt about the exact share of cases, it is safe to assume that a considerable number of
paraquat victims are in fact suicide victims, i.e. victims who have in full awareness of all
consequences intentionally ingested the herbicide in order to kill themselves. It is generally understood
that who intentionally harms himself agrees to assume an own responsibility which generally ousts the
responsibility of anyone else who may be involved, even if the self-infliction of harm was
foreseeable.®® If the poisoned person has fully understood the consequences of their actions and
wanted these consequences, the legal responsibility of Syngenta is generally excluded.

Suicidal death or injury can in exceptional cases yet be attributed to someone else than the suicide
victim if that other person has set the cause of suicidal motivation.®* This would be the case for
instance if the other person has severely injured the victim, leading to a psychosis that induces suicidal
intentions.®® In one controversial® precedent a company was held liable for the suicide of an employee
committed years after an accident had occurred at the work place.®® However, there is apparently
nothing to the qualities of paraquat that induces a will to die. Instead, as a study indicates, the large
majority of suicide victims ingested paraquat simply because it was available when they attempted
suicide.®® Paraquat is simply being used as a tool, selected among many tools commonly used for
suicide, like razor blades or rope.

It may be questionable whether the result can be the same in light of the particular importance of the
right to life. The human right to life is stipulated by Art. 6 of the ICCPR as follows: “Every human
being has the inherent right to life. This right shall be protected by law. No one shall be arbitrarily
deprived of his life.” It is noteworthy that this wording does not refer to a duty to live.®” The notion of
human rights generally lies in guaranteeing every human being’s freedoms, not limiting them. Hence
most human rights treaties provide for freedoms of human beings, not duties.®® One notable exception
is the American Declaration of the Rights and Duties of Men, which provides for ten duties of
humans, among them the duties to vote, to work and to pay taxes — but a duty to not commit suicide is
alien even to that human rights document.® Consequently, the right to life under Art. 6 of the ICCPR
has been interpreted so as to not imply a duty to live.*® While there is some argument as to whether the
right to life, suffused by the inherent value of human dignity, comprises a right to autonomously
dispose of one’s right to life,” it is at least understood that it is allowed to commit suicide.®* But then,
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since it is allowed to commit suicide — by ingesting paraquat or by any other means — it cannot
generally be said that the producer of the means of suicide is responsible for the consequential loss of
life.

In cases with particular circumstances, precedents in international and domestic law indicate the
existence of a responsibility to prevent suicides. In 1990, the United Nations Human Rights
Committee decided that Uruguayan authorities were responsible for not taking adequate measures to
prevent what appeared to be the suicide of a prison detainee.”* Domestic laws support a responsibility
of hospital owners and attending physicians to take care for patients’ safety, including the prevention
of self-inflicted injuries, in particular suicide.” This can include a responsibility to lock away toxic
detergents, in as far as they do not need to be constantly available for cleaning purposes.® Lastly,
Universities and Colleges have, to a very limited extent, a responsibility to prevent students from
mobbing-induced suicide.®® However, the decisive and strikingly common circumstance in all three of
these sets of cases — prison, hospital and university — is that the suicide was caused or occurred while
the suicide victim was in the custody of the responsible person. This cannot be said about paraquat
users and Syngenta.

To sum up, the chain of causation is disrupted by intentional self-infliction of harm. In cases of
suicide, it can therefore not be sustained that Syngenta causes or contributes to the respective injuries,
in a way that gives rise to the responsibility to respect under Guiding Principle 13. Syngenta “causes”
suicide in the same way in which producers of razor blades and rope cause suicide, but not in the sense
of a responsibility under law or under the Guiding Principles.

One might argue that business enterprises that can prevent a harm have a responsibility to do so,
simply because they can, and even if it has not caused or contributed to the harm. SRSG Ruggie’s
Framework, however, has always rejected this idea of a corporate responsibility to protect (as opposed
to respect). SRSG Ruggie faced considerable criticism because of the exclusion of that
responsibility.”” This criticism, however, found no resonance in the final version of the Guiding
Principles. The Framework remains such that states owe the responsibility to protect and businesses
have a responsibility to respect. No business, under the Guiding Principles, is expected to remediate
damage that it has not caused or contributed to.

c) Misapplication, negligent application and Accidents

Cases of poisonings and deaths also occur in the course of accidents or negligent misapplications, or
are seemingly suicidal poisonings which were in fact not intended by the suspect to end severely
(para-suicides). It is questionable how the chain of causation is affected in these cases.

Deviation from the recommended procedure of applying paraquat does not automatically relieve
Syngenta from responsibility. Legal systems do provide for an exception from liability where products
have not been used as recommended. But a full exclusion of liability requires that the producer is not
at fault at all, and that it is only the user who did wrong, to himself.*® This would require some form of
wilful ignorance, a thinking like “Even if | hurt myself, |1 don’t care.” This may hold true in some
cases of paraquat poisoning, namely regarding the intentionally self-inflicted harms like suicide,
discussed above. However, as explained, the circumstances suggest that by far more often people act
out of negligence, or even not negligently at all. Unless explicitly advised about the danger of paraquat
and how to prevent them, workers cannot estimate the adverse effects of paraquat. The WHO lists
“low social class and illiteracy” as a cause of non-intentional exposure to toxic chemicals. The fact
that Syngenta applies the product label standards issued by the UN Food and Agriculture Organisation
has little relevance. According to the FAO, labelling is not enough in certain contexts but pesticides
whose handling requires the use of personal protective equipment that is uncomfortable, expensive or
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not readily available should even be avoided, especially in the case of small-scale users in tropical
climates.™® Farm workers do not always have access to personal protection equipment. In some socio-
economic contexts (explained further below under (e)), mistakes will be hardly avoidable. Especially
in situations of severe circumstances, to act negligently at times lies within human nature, and hence
legal systems do not exclude a tortfeasor’s liability entirely simply because the injured person
contributed some negligence to the causation of harm. Negligence on the side of the injured person
would at most result in a reduction of liability of the tortfeasor. But it is the tortfeasor who must
demonstrate, and has the burden of proving, how negligently exactly the injured person had been
acting.

Also, the fact that paraquat has so far not been classified as a “class 1” chemical under the World
Health Organisation’s toxicity schema does not mean that the cause of injury is rather negligence than
toxicity. Medical experts have pointed out that the WHO toxicity schema is inadequate for estimating
substance’s effect on human health as the WHO assesses toxicity based on the lethality for rats. The
human lethality of paraquat is several-fold higher than that of substances within the same chemical
and functional class, and paraquat is hence said to be wrongly not categorised as a class 1 chemical.**

Particularly regarding the cases of para-suicide in which the suspect intended to inflict some self-
injury but then the substance used caused much more than that envisaged injury, both the suspect and
Syngenta share a responsibility. Medical surveys make it clear that paraquat, due to its unexpectedly
high toxic qualities, is prone to cause excess damage. In Samoa, for instance, the number of suicides /
para-suicides clearly correlated with the arrival of paraquat and later with restrictions on access.'%
Medical experts from the Cheonan University Hospital of Korea ended a study prepared in 2008 with
the words: ,,In conclusion, only 38% of the patients who attempted suicide with paraquat actually
intentionally chose paraquat. Thus, it is important to decrease the accessibility of paraquat to improve
suicide prevention. In particular, control of the storage of pesticides on farms and control of the
purchase of pesticides by farmers would be helpful.“'*® Experts have repeatedly pointed out that any
restriction of public access to paraquat is in all contexts the perhaps most important means for
reducing the number of deadly self-poisonings.’® Means restriction does generally not lead to a
significant resort to other means of suicide. Empirical data suggest that there is little reason to fear an
increase in suicides by other means once the distribution of paraquat would be restricted. Miller and
Bhalla note examples of large-scale reductions in suicide incidence due to decreased availability of
highly lethal and commonly used suicide methods.'® Two of these examples relate to pesticides. In
Western Samoa the rise and fall of suicides (but not suicide attempts) closely tracked the introduction
and later banning of paraquat on the island.'® Over the past two decades, a series of targeted
legislative initiatives in Sri Lanka culminated in the withdrawal of World Health Organization (WHO)
class | pesticides resulting in a fall in the incidence of suicide by 50%. This decline in suicide by
pesticides also occurred without a compensatory increase in suicide by other methods.*”’

Hence, the misapplication of paraquat may often be induced by particular socio-economic contexts
(see also I11.C.5.d) to which Syngenta distributes paraquat, or lets paraquat be distributed. The fault on
the side of the users of paraguat is small, considering the severity of particular contexts, and hence it
would not free Syngenta from responsibility but only, at most, reduce its responsibility.

d) Role of Farm Owners and Employers of Paraquat Users

The attribution is also not disrupted because of a possible responsibility of employers of paraquat
users. Some employers might not take serious the issue of work place safety. As a result, a
responsibility of the employer would arise. But that responsibility does not oust Syngenta’s
responsibility. It merely steps beside it, arises in addition to Syngenta’s responsibility.*®

20111201-EvB-Paraquat 16/ 42 &= Grabosch



e) Interim Conclusion

It is undisputed that every year thousands of deaths and injuries are caused by paraquat poisonings.
Under the Guiding Principles, Syngenta does not bear responsibility for suicides committed with
paraguat, where suicide means the self-infliction of death in full awareness and intention that the
ingested amount of the substance causes death. However, the assertion that paraquat poisonings are
“largely” suicides — in the above mentioned meaning — is in light of methodological weaknesses and
contextual circumstances not reliable. A significant number of cases involve underestimation of
paraquat’s toxicity or simply negligent misapplication of paraquat. Regarding these cases, the
responsibility to respect under Guiding Principle 13 of Syngenta (as well as farm owners and
employers) is activated. The due diligence standard under the Guiding Principles requires Syngenta to
investigate the contexts of poisonings, develop effective measures of safety, implement them, monitor
the effects, and communicate this entire process.

4. Exemptions from Responsibility

a) Compliance with Regulation at the National Level

Paraquat has in recent years been prohibited from use in the European Union, Switzerland, and other
states, and has been classified as a “restricted use” pesticide in the USA with high Personal Protection
Requirements.'® However, the laws in many countries are still indifferent to the distribution and use
of paraquat. The Guiding Principles at this point go beyond the territorial limitations of laws and
regulations and “draw a clear line in the ethical sand: it is not an option to allow the absence of
effective host state jurisdiction to stand in the way of ensuring respect for human rights.”**°

According to para. 1 of the Commentary to Guiding Principle 11, “[t]he responsibility to respect
human rights [. . .] exists over and above compliance with national laws and regulations protecting
human rights.” This clear position can today be said to be grounded very firm on international
consensus. Early in his mandate, the Special Representative asked the world’s largest international
business associations to address this problem. Their response was resolute: “All companies have the
same responsibilities in weak governance zones as they do elsewhere. They are expected to obey the
law, even if it is not enforced, and to respect the principles of relevant international instruments where
national law is absent.”*** The International Chamber of Commerce, too, has accepted that business
should adhere to international human rights standards in the absence of effective state regulation.™
The Organisation for Economic Co-operation and Development — of which Switzerland is a member —
has adopted the same principle in the 2011 revision of their Guidelines for Multinational Enterprises:
“A State’s failure either to enforce relevant domestic laws, or to implement international human rights
obligations or the fact that it may act contrary to such laws or international obligations does not
diminish the expectation that enterprises respect human rights.”**3

b) The State Responsibility to Protect

There is a variation of the argument above, and it too turns out to be unconvincing. When confronted
with criticism, Syngenta might seek to refer stakeholders and their demands to their home state.
Indeed, the home state has a duty to protect its citizens by any means, be it to pass and enforce
regulation, to issue warnings, to distribute safety equipment or to provide for trainings.

However, both state duty and business responsibility run parallel. For sound reasons the state duty
does not offset the responsibility of the business enterprise. Relying on the role of states alone would
be unlikely to prove sufficient."** The human rights treaties which contain the rights to life and to
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health do not specify the regulations and measures that governments owe in order to ensure enjoyment
of these human rights. The obligation on governments therefore is merely to exercise “due diligence”
to protect human rights from private interference.'™ This means that one cannot expect the state to
successfully defuse the hazard, and in case of failure claim reparation from the state. One can only
demand that the state tries as hard as possible, by applying due diligence. Under the due diligence
standard, a state’s obligation to ensure human rights is an obligation of conduct, not of result.**® The
level of diligence that is due may vary greatly and depends on factors such as the resources available
to the state for taking reasonable steps to try to prevent violations, investigate violations that have
happened and pursue punishment and indemnification.*” Those resources, including institutions,
trained personnel and impartial decision-making procedures, tend to be poorly available in states of
the Global South,™® and this particularly goes for the handling of chemicals.**® In exactly some of
these states the use of paraquat has shown to be most problematic, i.e. in states with tropical climate or
high rates of illiteracy.

¢) Hypothetical Responsibility of Other Distributors of Paraquat

Syngenta might argue that it is not the only producer and distributor of paraquat, that therefore
paraquat would still be distributed by other producers if Syngenta withdraws from the market, and
damage would still be caused. However, a hypothetical, alternative cause of a damage does not exempt
from responsibility if that alternative cause would as well result in a responsibility of the person who
would set that alternative cause.? If someone else caused the damage, they would be responsible, and
if Syngenta causes damage, Syngenta is responsible.

5. Due Diligence Implications of the Responsibility to Respect

As has been demonstrated, the provisions on the responsibility to respect are applicable to cases of
paraguat poisonings, the negative impact on the rights to life and health are attributable to Syngenta
(unless intentionally self-inflicted), and possible shortcomings of occupational health and safety
regulations in certain states serve as no exemption from responsibility. It will now be discussed what
the responsibility to respect entails and whether Syngenta fulfils the requirements.

a) General Implications: Due Diligence and a Test of Appropriateness

According to SRSG Ruggie, the baseline expectation for all companies in all situations is to not
infringe on the rights of others — “put simply to do no harm.”*** Accordingly, Guiding Principle 13(a)
provides that the responsibility to respect human rights requires that business enterprises avoid causing
or contributing to adverse human rights impacts through their own activities, and address such impacts
when they occur.

The responsibility to respect is discharged, in accordance with Guiding Principles 17-20, in a
process of due diligence. That the distribution of paraquat has, in fact, a considerable impact on the
human rights to life and health has already been established above.

However, the requirement of avoiding to cause or contribute to adverse impacts does not, at least not
immediately, imply that Syngenta simply ceases to distribute paraquat. SRSG Ruggie has
acknowledged the existence of “many other legitimate policy demands” besides human rights and
refused to establish any hierarchical order between the rights to life and health on the one hand and
business interests on the other. ' Interestingly, this stands quite in contrast to international
environmental law, where the widely accepted “precautionary principle” ranks the environment higher
than business interests, prohibiting business practices if risks to the environment remain possible
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despite all safety measures.**® SRSG Ruggie’s concept of the responsibility to respect, however, takes
an approach of balancing all interests involved in the specific case, and requires businesses only to
take actions that are “necessary” and “appropriate” to the circumstances.'** One size, he says
furthermore, does not fit all; the tools and processes companies employ to operationalise due diligence
vary with circumstances.’® The steps required depend on “the country context, the nature of the
activity and industry, and the size of investment.”*?® As a result, “doing no harm” does not always
mean to cease all dangerous activity, but can, as a minor measure, require that positive steps be
adopted to ensure that negative consequences do not result from corporate action.**’

The balancing approach, or test of appropriateness, is affected by several criteria, and these will be
discussed as follows in turn.

b) Raised Scale and Complexity of Expectations Regarding Paraquat

The scale and complexity of the means through which the enterprise should meet its responsibility is
influenced by three factors:

Firstly, the scale and complexity of the means may vary according to size, sector, operational
context, ownership and structure and with the severity of the enterprise’s adverse human rights
impacts (Guiding Principle 14). With an annual turnover of 11.6 billion USD (2010) and being the
biggest producer of pesticides globally, Syngenta can be considered a relatively large and globally
present business enterprise. The adverse human rights impact is severe, because both in scale
(regarding the kinds of human rights: life and health) and in scope (large number of people affected) it
produces large damage.'?® The severity of Syngenta’s adverse human rights impact is the most
important factor in determining the scale and complexity of the expectable measures.** But further
factors raise the bar even higher:

Secondly, Guiding Principle 19(b)(i) and the Commentary on Guiding Principle 19 distinguish
between the three different forms of involvement: causation, direct contribution, and indirect
contribution (through a direct link to operations, products supplied to the business enterprise, or
services). It has been established above that Syngenta is directly involved by causing the adverse
impacts (see part I11.C.1.c). Causation is the most intense form of involvement (para. 3 of the
Commentary on Guiding Principle 19).

Thirdly, according to Guiding Principle 19(b)(ii), an even higher standard of appropriate action can
be expected if the enterprise has a high leverage in addressing the adverse impact, where leverage
means to be able to effect change in the wrongful practices.’*® As the main producer and seller of
paraquat, Syngenta knows best the qualities of paraquat, controls the product’s packaging and
labelling, knows or can find out where paraquat is being distributed to and used, and as a global
enterprise can effect measures to improve the way paraquat is used. Syngenta hence has the ability to
effect change and has leverage in terms of Guiding Principle 19(b)(ii). This must not be misunderstood
as referring to Syngenta’s possible influence in avoiding paraquat poisonings. The concept of sphere
of influence has been rejected by SRSG Ruggie as being both over- and under-inclusive of what
enterprises should really be responsible for, and replaced by criteria of impact and leverage as
explained above.™

As a result, the scale and complexity of the means through which Syngenta would meet the
responsibility increases in accordance with Guiding Principles 14 and 19, reaching the highest possible
level.
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c) Abstract Importance of the Rights to Life and Health

As explained above, the Guiding Principles accept no general hierarchy between human rights and
business interests and therefore allow for human rights concerns to sometimes be deferred in favour of
business interests.

The special importance of the right to life is obvious from the prominent position that it takes within
the texts of human rights treaties and many national constitutions. That importance becomes clear
from the texts of human rights treaties. International human rights treaties restrict much more narrowly
the ways that the rights to life can be restricted than they restrict the ways that other, including
economic, human rights can be restricted.™* The rights to life as founded in the ICCPR, the European
Convention and the American Convention can be restricted only under particularly narrow
circumstances.™* Derogation clauses in the treaties make clear that they do not allow derogation from
many rights, including the right to life.**

The particular importance of the rights to life and health also reflects in domestic laws of tort and
delict. The German Civil Code, for instance, provides for a claim for damages if the right to life or
another absolute right has been injured in course of faulty conduct.”® The interest in operating a
business, for instance, does not reach this level of protection.

d) Specific Degree of Danger to the Rights to Life and Health

The fact that paraquat is extremely toxic is not a matter of dispute. According to medical studies
comparing the lethality of 34 common pesticides, paraquat is the pesticide most likely to cause the
death of the user poisoned. Paraquat is said to be twice as deadly as the next-poisonous pesticide,
endosulfan. About 14 pesticides are only up to about 10% as lethal as paraquat.**

Syngenta’s responsibility to respect increases or decreases depending on the human rights impact of
paragquat within specific contexts (Guiding Principle 14). As virtually every tool (like, for instance,
razor blades or vehicles) can in one way or the other be considered dangerous, it must be considered
whether the user can reasonably be expected to apply the respective product cautiously in such way
that risks are negligible. Syngenta makes recommendations for safe usage, such as the wear of
protective boots, gloves, overalls and masks, the immediate rinsing of paraquat spills with water, to
refrain from using leaked sprayers. However, there is strong disagreement as to whether the modes of
usage considered as safe by Syngenta are feasible at all, and how much risk remains even if paraquat
is used in accordance with Syngenta’s recommendations.

First of all, the feasibility of proper usage of paraquat is questionable. Syngenta points out that
paraquat could be used without adverse effects on health: “When properly used it [paraquat] has no
adverse effects on the health of spray operators.”** It must be noted that the Guiding Principles
require a country-based and context-based approach to risk assessment. Syngenta’s assumption of
“proper use” being applied by paraquat users is not equally realistic regarding all circumstances.
Poisonings can have a variety of socio-economic causes, such as:

o Domestic safety regulations may be weak and/or unenforced.

e Personal protection equipment may be too expensive or for lack of infrastructure not easily
available.

o llliteracy and lack of education. In some countries, there may be a high chance that workers
are not able to read instructions. The WHO lists illiteracy as a cause of non-intentional
exposure to toxic chemicals.*®

e Some farms are located in tropical climate with direct sunlight, where the worker’s physical
condition compells them to neglect the wear of gloves, boots, masks and aprons.
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e Due to extreme poverty, farm workers may be exposed to a lack of alternative income
opportunities. Farm workers might be employed or compelled to work for long hours every
day of a whole season. Increasing one’s work performance at some point necessarily means
to neglect one’s personal safety. The WHO lists “low social class” as a cause of non-
intentional exposure to toxic chemicals.** Poverty is also likely to result in not being able to
afford personal protective equipment.

Countries of the Global South are particularly prone to these factors, as statistical data confirm:
Worldwide, paraquat accounts for 20 deaths per million persons but much lower rates have been
reported in developed countries, such as Japan (11.0 per million persons), Ireland (2.7 per million
persons), Great Britain (0.66 per million persons), and the United States (0.004 per million persons).**

The responsibility to respect requires Syngenta to conduct a human rights impact assessment that is
adequate to its size, its global structure and outreach, as well as to the severe risk that it imposes
(death), and addresses the specific contexts of the situations in which paraquat is used. This means that
Syngenta’s impact assessment must consider how the critical factors listed above impact on the
feasibility of “proper usage” in each country, especially in developing countries. Syngenta has
apparently not assessed the feasibility of proper usage subject to any of these contexts. Its claim “safe
when properly used” refers to a perfect moment, a second in which all conditions of safety are met and
the user pays high attention. It does not, as the Guiding Principles require, relate to likely scenarios
and contexts in real life but remains vague and unsubstantiated.

Not only is the assertion “safe when properly used” vague and unsubstantiated — it is also
unrealistic. Should Syngenta assess the feasibility of “proper usage”, as context-specific and
thoroughly as the Guiding Principles require, it would not likely reach a positive outcome regarding
any of the countries affected by one or more of these factors. But especially under burdensome
conditions, it is probable that even an ordinary, careful person in the position of a farm worker suffers
paraguat poisonings sooner or later. Any one of the above country-specific factors by itself can be
severe enough to render incorrect usage of paraquat a mere question of time. The likeliness of
incorrect usage even increases if more than one factor is involved, which is usually the case.

In 2007, the European Court of First Instance has ruled that paraquat must be prohibited within the
European Union, exactly because the dangers of paraquat were considered too high. The reasoning of
this judgment cannot fully be adopted under the framework of the Guiding Principles. The Court relied
in its decision on the “precautionary principle”.** Under the precautionary principle, even indications
of a risk serve as a basis for the prohibition of a business practice. This concept is, as explained above,
alien to the Guiding Principles. However, the judgment is remarkable for its factual findings. The
Court ruled that there is serious doubt as to whether paraquat has no effects on health and life even if
all recommended safety measures are applied within the European context. If this doubt persists within
the high standards of safety regulations of the European Union, its non-tropical climate, with largely
no issues of availability of protective equipment, illiteracy of users and extreme poverty, then paraquat
can hardly be considered safe in contexts outside of the Global North. A similar conclusion can be
drawn from the highly restrictive regulations on the use of paraquat in the USA, which can hardly be
implemented in the global south.

In addition to the country-specific factors, there are product-specific qualities that increase the
danger. The dangerousness of many products is obvious and can be recognised a priori due to their
design or construction: everybody understands the danger in razor blades or cars in traffic at first sight,
not needing training, labels, or user instructions; the user is inadvertently alerted by the product itself
and intuitively understands how to handle the hazard safely. Moreover, the danger of these products
can be recognised ex posteriori, by experiencing injuries. In contrast thereto, the extreme toxicity of
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paraquat is not easily understood. It may easily be mistaken for a less toxic pesticide. Even where
users are advised explicitly on the toxicity of the herbicide, they may take the warnings as
exaggerated, bearing in mind that they may have grown accustomed to the much less dangerous
qualities of any other pesticide. In severe cases the user may die of his first ever mistake. The toxicity
of paraquat is hence highly difficult to recognise.

As a result, when combining any of the particular country-specific contexts listed above with the
product-specific qualities of paraquat, it must be regarded inevitable that the distribution of paraquat
causes damages to health and life.

Even assuming that in other socio-economic contexts paraquat can be applied as recommended, it is
questionable whether the safety measures indeed sufficiently eliminate the risk to life and health.
Studies have indicated that exposure to paraquat is problematic even when the recommended work
procedures are followed.**?

As a result, paraquat must be regarded as inevitably causing injuries to health and life in particular
country-contexts and as hazardous even when applied in other countries and as recommended.

e) Syngenta’s Business Interests

Restricting the distribution of paraquat would have an impact on Syngenta’s business interest. The
freedom from interference in one’s business undoubtedly is, as such, a legitimate demand. A right to
do business has not been recognised explicitly in the International Bill of Human Rights. However,
aspects of it reflect in the right to property, the right to work (Art. 23 of the UDHR and Art. 6(1)
ICESCR), and in trade agreements.

As regards the right to property, Art. 17(1) of the UDHR stipulates that “[e]veryone has the right to
own property alone as well as in association with others.” Unlike other human rights stipulated by the
Universal Declaration, the right to own property has not been cast into binding treaty law in the
process of drafting both International Covenants of 1966, due to a lack of consensus regarding the
desirable implications of a right to property.**® Furthermore, unlike the rights to life and health, the
right to own property is subject to a reservation in Art. 17(2), which stipulates that “[n]o one shall be
arbitrarily deprived of his property.”*** Most notably, and in contrast to property rights stipulated by
regional human rights treaties, the wording of Art. 17(1) UDHR (right to own property) does not
include a right to transfer ownership or possession of property. Hence, a “right to do business”, in
terms of selling a specific product, has no pedigree in the International Bill of Human Rights. The
optional Protocol No. 1 to the European Convention on Human Rights is one of few regional human
rights documents which provide for property rights.*** Its Art. 1(1) stipulates that “[e]very natural or
legal person is entitled to the peaceful enjoyment of his possessions.” This includes the right to
transfer ownership and possession of property.'*® However, considering the strong disagreement
between Member States about property rights and their consequential inclusion in an optional protocol
only, providing for a relatively wide scope for exceptions from the property right in the “general
interest”,™* it cannot be said that the interest in selling particular products is widely accepted as an
international human right to property. This even more so as Switzerland has until today not ratified the
optional Protocol No. 1.*®

The right to work as codified in the International Bill of Human Rights (Art. 23 (1) UDHR, Art. 6-
10 ICESCR) is an aggregate right that comprises a number of components, such as claims to
employment, free choice of work, improvement of working conditions, and trade union rights.**® The
right to work does not include a freedom from restrictions on how to pursue one’s work. **
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Limitations to the sale of one item of Syngenta’s product range do not affect Syngenta’s ability to sell
other herbicides, fungicides or crop seeds. The right to work is hence not affected.

The interest to sell and distribute paraquat internationally can hence only be seen as finding a
normative protection in free trade clauses of the General Agreement on Tariffs and Trade.™

f) Societal Interests

Paraquat has certain positive and undisputed qualities: It is a fast-acting contact herbicide which is
rainfast shortly after application and is rapidly deactivated on contact with soil. According to Syngenta
its many uses in a wide variety of crops have helped to increase the productivity of agriculture in both
the developed and developing world. By reducing the need for cultivation it has helped to prevent
erosion of soil and assisted in the conservation of soil moisture. It has facilitated the introduction of
no-till farming or direct drilling in which time and energy-consuming soil cultivation have been
eliminated.'® However, there is growing evidence that some pesticides can be eliminated without
adverse effects on agricultural output or production costs. A recent study prepared in Sri Lanka over
the last 20 years indicates that targeted pesticide restrictions have reduced pesticide deaths by 50%
without decreasing agricultural output.'®® Communities and food producers have other and less
harmful weed management practices with comparable agricultural benefits available. Other commonly
used herbicides have a significantly lower mortality of between 4% and 8%. A large number of food
producers certified under voluntary standards have demonstrated that effective and economic
alternatives to paraquat exist.™

It is also noteworthy that, a large number of people has become dependent on the production of
paraquat. Reportedly, China has become the largest paraquat producer in the world with the
production capacity of paraquat reaching 152,500 tons in 2010.%*° Restricting the distribution of
paraquat either way would undoubtedly mean that the respective businesses and factory workers could
not rest assured about their situation but would have to consider other work opportunities.

Whether Syngenta operates any social policies or projects outside of the paraquat problematic is of
no relevance. The Guiding Principles are clear in that “[clommitments or activities to support and
promote human rights, which may contribute to the enjoyment of rights do not offset a failure.”**

g) Interim Conclusion: Delineating the Appropriate Steps

To summarise the findings, Syngenta has a relatively high responsibility as it is directly involved and
possible measures by Syngenta have a high leverage. All this raises the bar for expectable measures.

Both rights to life and health are deeply rooted in international law. The right to life is considered
particularly important. Paraquat must be considered as inevitably causing unintentional deaths and
injuries in specific country contexts, and as hazardous when applied in other countries. Safety
measures such as personal protective equipment, product labels, instructions, and trainings can in the
particular contexts not be considered to sufficiently eliminate risk.

Syngenta’s business interest in selling particular products has no foundation in international human
rights law, but can be seen as reflecting in the General Agreement on Tariffs and Trade. Restrictions
on the distribution of paragquat would not inhibit the sale of Syngenta’s other products.

As an ius cogens right, a right of particular importance under international law, the right to life is
widely regarded a “trump” that outweighs other interests, no matter how pressing and important, in
particular with regard to business interests.™’ It must also be considered, however, that every person
has an own responsibility to take care for their physical integrity (see part 111.C.3.b-c), and that it is not
in all country contexts equally realistic to expect that paraquat users are able to actually realise
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appropriate protective measures (I11.C.5.d). Eventually, the Guiding Principles require that a
differentiation is drawn relating to the country context:

Firstly, the safety measures laid out by Syngenta cannot be said to reduce the human rights impacts
in countries with low or no enforcement of workplace safety regulations, in countries with high
illiteracy or extreme poverty to an extent that people may be compelled to work on the field for long
hours, and in countries where due to the tropical climate adequate personal protection is often not
worn. To these countries, paraquat should not be distributed and Syngenta should develop mechanisms
for the prevention of the distribution and use of paraquat in those countries.

On the one hand, the end to the sale of paraquat would undoubtedly lead to a decline of injuries,
because the extraordinarily hazardous substance would likely be replaced by other, less hazardous
means of weed control (see I11.C.5.f). On the other hand, the end to the sale of paraquat has obviously
negative impact on Syngenta’s turnover; however, there appear to be no minor measures available that
would reduce the risks in those specific contexts. Who is compelled due to extreme poverty to work in
safety wear for long hours on the field, or in warm and humid climate, is prone to suffer injuries from
paraquat, because small mishaps occur inadvertently in those contexts. The same goes for countries in
which work place safety regulations are absent or unenforced, where personal safety equipment is
generally unavailable or too expensive for workers, and where due to high rates of illiteracy workers
are likely to be employed who cannot read safety instructions.

Secondly, regarding other countries, studies raise serious concerns as to the safety of paraquat even
when applied appropriately, as the European Court of First Instance has pointed out. That serious
doubt was sufficient for the European Court to prohibit paraquat in light of the precautionary
principle; however, as explained, doubt is not sufficient under the Guiding Principles to request
Syngenta to end the sales of paraquat, as long as it seems possible to reduce risk to an acceptable level
by other measures. What measures are appropriate will depend on the particular context of each
country. Appropriate measures could be continuous trainings, proper labelling above the minimal
standard required by regulations, and written instructions in all official languages of each country.
Syngenta should assess where injuries occur particularly often, investigate for reasons and
circumstances and take measures to avoid these poisonings. It would be appropriate, for instance, to
seek a better understanding of classification of cases as suicides, as it appears that suicides are more
often than not in fact caused by accidental misestimation of the substance’s extreme toxicity.

6. The Steps Taken by Syngenta

Syngenta provides in various reports that it is undertaking stewardship programs, including the
trainings of farmers.™® Judging from the information provided, teams of Syngenta have from 2002 to
2004 trained communities in China, in 2008 in the Andes, and at an undisclosed time in East Africa,
including medical staff in the Laikipia region of Kenya in 2010. 4.3 Million farmers were trained in
2010, according to Syngenta’s 2010 Annual Report. However, the term “training program” is loosely
used by Syngenta, and the delineation of safety trainings and marketing progams is not evident.
Moreover, paraquat is in many countries easily accessible by anyone, no matter if they received safety
trainings or not. The impact of trainings that are in fact safety trainings is largely unclear. Only one
study has analysed how safety trainings have impacted on the behaviour of farmers, and revealed
considerable shortcomings (see next paragraph). Syngenta has in 2008 set up a stewardship program
website that enables workers who have internet access to download so-called training materials to
teach themselves.™ Reports of Syngenta provide numbers of people that have allegedly been trained,
but it remains unclear what the “training” entails and whether it means more than mere numbers of
accesses to online training materials. Syngenta has also produced a guide to diagnosis, first aid and
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hospital treatment, and makes it clear therein that there is no antidote to paraquat.®® All together, the
references of Syngenta to the trainings it provides are vague and few, considering the world-wide sale
of the substance. The stewardship program outlined does not meet the scale appropriate for a product
that is distributed to that extent.

In 2008, Syngenta commissioned a study to be prepared on the risks to which users are exposed in
26 countries. Important shortcomings that the study points out are that most farmers and plantation
workers in developing countries use backpack/knapsack sprayers that repeatedly leaked — only 48% of
over 8.500 smallholders interviewed reported that their sprayers had never leaked. A further 38%
reported they were able to repair any leaks immediately. In Morocco, Cameroon, Senegal and India,
38% of users reported that occasional leaks were not always repaired immediately. The reasons quoted
were lack of importance attached to the need to avoid leakage of sprayers plus lack of spare parts,
knowledge and cost. The same study also showed that a very high proportion of interviewed farmers
in Asia, especially in Bangladesh, India, Philippines and Sri Lanka, do not wear the minimum
protective clothing consisting of long-sleeved shirts and long trousers and shoes or boots while
spraying. Only 20% of all respondents (in developed as well as in developing countries) wore the
recommended five key items, including long trousers, and long sleeved shirts (or overalls), gloves,
boots and face shield while mixing and loading pesticides. In most cases, because overalls are an extra
expense, some form of normal clothing is used.'®* Syngenta referenced the study on its website in no
more than 173 words and only pointing out aspects of the case study that were either positive or not
contributing to any understanding of needs for improvement. Syngenta points out that the study
surveyed 13,000 pesticide users in 30 countries about their attitudes to pesticides from 2004 to 2008
but makes no mention of any need to look into improving safety measures,*®? although this study
makes it evident that the current conditions of pesticide use are not acceptable.

Over the past 30 years, several methods have been studied for modifying the toxicity of paraquat,
including prevention of absorption from the gastrointestinal tract,*®® removal from the bloodstream,***
prevention of accumulation in the lungs,'® scavenging oxygen free radicals,'®® and the prevention of
lung fibrosis.'®” However, these methods have not proven to be effective. Patient outcome is usually
determined by the degree of exposure to paraquat. Thus, improved prevention of acute paraquat
intoxication appears to be the only method to reduce the number of toxic exposures.*®®

The formulation of paraquat was being revised several times and Syngenta initiated a “safe storage”
campaign, but satisfactory reductions of the risks to health were not demonstrated.*®

7. Conclusion

The responsibility to respect requires Syngenta to not distribute paraquat to regions where safety
measures are ineffective due to the particular country context, and to take appropriate steps against the
distribution of paraquat to those countries. Regarding other countries, the distribution of paraquat does
not fulfil the responsibility to respect as long as Syngenta does not provide safety measures that are
appropriate both for the size of Syngenta’s business (Guiding Principle 14(2)) and the risks to the
human rights to life and health. Syngenta has not yet demonstrated and substantiated, beyond mere
assertions, that it has taken safety measures that have proven appropriate and effective.
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D. Syngenta’s Responsibility to Remediate Adverse Impacts of Paraquat
Poisoning

Guiding Principle 22 stipulates clearly: “Where business enterprises identify that they have caused or
contributed to adverse impacts, they should provide for or cooperate in their remediation through
legitimate processes.” Syngenta is therefore under the Guiding Principles required to remediate the
adverse impacts that it has caused.

Grievances should be addressed and remediated directly. The Special Representative has identified a
set of principles that all non-judicial human rights-related grievance mechanisms should meet to
ensure their credibility and effectiveness: legitimacy, accessibility, predictability, equitability, rights-
compatibility and transparency. A seventh principle specifically for company-level mechanisms is that
they should operate through dialogue and engagement rather than the company itself acting as
adjudicator.*”

In a report of 2010, SRSG Ruggie stated:

Successful companies do not wait for employee or consumer complaints to be lodged
with external complaints bodies or the courts. They have established means for dealing
with a variety of grievances in order to retain customer loyalty, maintain employee
morale and sustain their reputation as responsive and responsible enterprises.*™

So far, however, nothing has been heard of any attempts of remediation for paraquat victims.
Therefore Syngenta has not fulfilled its responsibilities according to the Guiding Principles on

business and human rights.
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IV. Do Syngenta’s Code of Conduct and Processes Meet
the Guiding Principles’ Criteria of Due Diligence?

The Guiding Principles require business enterprises to declare a public statement of policy and to have
an on-going human rights due diligence process in place, including a human rights impact assessment.

A. Syngenta’s Statement of Policy

In 2009, Syngenta has released an updated code of conduct (CoC) covering the areas of law, business
integrity, society, science, products and property rights.

Guiding Principle 16 requires business enterprises’ statements of policy to fulfil several criteria
which will be looked at in turn now.

M Statement of policy approved at the most senior level

Syngenta’s CoC has been approved by the Chairman and Chief Executive Officer.

Informed by relevant internal and/or external expertise

The level of expertise required to ensure that the policy statement is adequately informed will vary
according to the complexity of the business enterprise’s operations. Expertise can be drawn from
various sources, ranging from credible online or written resources to consultation with recognized
experts.'"

No sign indicates any expertise on human rights impacts of Syngenta’s business. Had Syngenta
relied on expertise, its CoC would perhaps reflect that Syngenta’s products can have severe impacts on
the rights to life and health of product end-users, for which reasons this is so, and how Syngenta is
determined to mitigate the impacts.

Stipulation of the enterprise’s human rights expectations

According to Guiding Principle 16(c), the statement must stipulate the enterprise’s human rights
expectations of personnel, business partners and other parties directly linked to its operations, products
Or services.

The term “human rights” appears only once in Syngenta’s CoC, and that is in a section about
Syngenta’s own employees (No. 22 of the CoC).

The statement “Wherever we operate, we seek to make a positive contribution, creating economic,
health and social benefits for the community” (No. 16 of the CoC) would need to be elaborated in
more detail in order to be suffused with meaning.

The phrase “ensuring adequate training for customers” is vague. Training has allegedly been
ongoing for years, and yet it is not clear what “training” means to Syngenta — perhaps placing product
information on an online website. A good start is the pledge: “We will carefully identify hazards,
assess risks associated with the use and alert users of consequences from misuse of a product on the
product package, leaflet and label. Products carry clear end user instructions concerning safe storage,
use and disposal.” However, labelling and instructing are, as was elaborated in part 111, certainly not
enough with respect to extremely toxic products.
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The first section of Syngenta’s CoC, titled “Law”, provides that Syngenta will comply with
international law inasfar as it is applicable to its work. As explained in part I11.1, there is strong
dispute whether international law in general and international human rights law in particular apply to
corporations at all. In context of that dispute, saying that one complies with “all applicable laws”
amounts to saying nothing at all.

The Guiding Principles take the approach that business enterprises should respect internationally
recognised human rights despite their unclear legally binding or non-binding character. This is what
Syngenta’s CoC should stipulate as well, regarding everyone who experiences an impact of Syngenta
products.

M Statement is publicly available and communicated internally and externally to all
personnel, business partners and other relevant parties;

Internal communication of the statement and of related policies and procedures should make clear
what the lines and systems of accountability will be, and should be supported by any necessary
training for personnel in relevant business functions.'” In the case of operations with significant
human rights risks, the statement should be communicated actively to the potentially affected
stakeholders.*™

Syngenta’s CoC is publicly available by online download.

Statement is reflected in operational policies and procedures necessary to embed it
throughout the business enterprise.

Business enterprises need to strive for coherence between their responsibility to respect human rights
and policies and procedures that govern their wider business activities and relationships. This should
include, for example, policies and procedures that set financial and other performance incentives for
personnel; procurement practices; and lobbying activities where human rights are at stake.'” In a large
enterprise, it is necessary to have additional internal human rights policies that elaborate in more detail
the implications of the policy commitment. These might be particular to different departments, such as
the sales department.'’

Through these and any other appropriate means, the policy statement should be embedded from the
top of the business enterprise through all its functions, which otherwise may act without awareness or
regard for human rights.*"”

Syngenta’s CoC is hardly a policy statement that takes human rights concerns serious (other than
those of its employees), and hence it cannot as such reflect in operational policies and procedures.
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B. Human Rights Due Diligence

The criteria for the human rights due diligence process is outlined by Guiding Principles 17-21 and
their respective commentaries. These Principles form a matrix. At the outset, GP 17 stipulates that all
of the due diligence process must be directed at the human rights impacts caused and contributed to,
have an appropriate complexity and be on-going. GPs 18-21 then describe the several stages of the
process. Detailed delineations of the implications of human rights due diligence can be found in
writings by Lambooy*® and Taylor'”. In the following table, the most essential criteria are displayed:

The due diligence process
according to Guiding Principle 17(a), (b) and (c),

covers adverse human rights | has a complexity that is | and isongoing, as the business
impacts that the business | appropriate regarding operations and their context

causes or contributes to, . . evolve.
e size of enterprise,

e risk of severe impact,
e product’s nature & context,

2 2 2

GP 18:
Assess assessing actual and potential impacts through expertise & consultations

Syngenta should consult with | Size of Syngenta’s business, | Impact assessment should start
medical and socio-economical | value of human life and health, | before the sale of products
experts and with stakeholders | and high toxicity of paraquat | commences (in the case of
about the circumstances of the | require a thorough investiga- | paraquat: in 1962) and be on-
adverse human rights impacts. | tion into the specific circum- | going since then.
stances of deaths and injuries

‘1‘ of specific people, given the *
specific context of operations.
Where do injuries occur, which
factors contribute to injuries in
each region?

v

Questionable

Questionable FAIL
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Prevent & mitigate

GP 19:

integrating and acting upon the findings

Syngenta should assign res-
ponsibility  for  addressing
human rights risks to the
appropriate level and function
and should provide for
decision-making, budget allo-
cation and oversight processes
that enable effective responses.

GP 16(e): Policy statement
should reflect in operational
policies and procedures that set
financial and other perfor-
mance incentives for person-
nel; procurement practices; and
lobbying  activities  where
human rights are at stake.

Raised standard of care due to
Syngenta’s size, the value of
human life and health, and
high toxicity of the product.

The standard is raised higher
because Syngenta has strong
leverage in addressing the
impact.

The standard is raised very
high due to the highest of three
degrees of involvement (cau-
sation).

Prevention and mitigation
should be an on-going
measure, not a once-off event.

There is no sign that Syngenta
assigned  responsibility  to
sections and persons in its
enterprise at the level of
headquarter and in regional
offices. Policy statement does
not make it clear that human
rights impacts on end-users of
paraquat must be addressed by
all staff and managers of
Syngenta, and in particular by
directors, sales managers and
salesmen.

v

FAIL

Track response

GP 20:

Syngenta apparently does not
seek ways to prevent paraquat
from being distributed to
countries where injuries are
inevitable due to particularly
difficult contexts.

In other, less severe contexts
Syngenta apparently does not
seek to develop and integrate
meaningful measures on a very
high level of standard. Impact
of the stewardship program are

not assessed and/or not
communicated.
FAIL

Syngenta has continuously
taken some safety measures,
e.g. provided warning labels
and text instructions, trained
medical staff in the Laikipia
region of Kenya, trained
farmers in China, the Andes
and Eastern Africa, set up a
stewardship program website
that enables workers with
internet access to download
information.

However, these measures only
have a regional effect and are
limited in time. They do not
meet the high, global and
continuous standard expected.

7

FAIL

watching over integration and over effectiveness and continuity of response

Appropriate  qualitative and
quantitative indicators should
be chosen.

Draw on feedback from in-
ternal and external sources in-
cluding from affected stake-
holders and from operational-
level grievance mechanisms.

7

Questionable

20111201-EvB-Paraquat

Raised standard of response-
tracking due to Syngenta’s
size, the value of human life
and health, and high toxicity of
the product.

Follow up with particular

effort regarding people at
heightened risk of vulnera-
bility.

7

Questionable

30/ 42

Response-tracking should

happen continuously.

7

Questionable
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Disclose account

GP 21:

communicating externally how impacts are addressed

Disclosure should be of a form
that is accessible to its inten-
ded audiences.

Provide information that is
sufficient to evaluate the ade-
quacy of an enterprise’s res-
ponse to the particular human
rights impact involved.

Raised standard of communi-
cation because concerns are
raised by and on behalf of
affected stakeholders.

Standard is raised even higher
because the risks of human
rights impacts are severe.

Disclosure should occur at a
frequency that reflects the
enterprise’s  human  rights
impacts, i.e. continuously.

No disclosure of numbers,
place, time and circumstances
of deaths and injuries.

Largely unsubstantiated data
on prevention & mitigation and
response-tracking.  Efficiency
of the stewardship program is
apparently not evaluated.

v

FAIL

Open dialogue and stakeholder
communication (No. 17 of
Syngenta’s Code of Conduct)
should be sought, with a
serious intention to achieve
improvement.

There is no published short-
and long-term evaluation about
the effect of the stewardship
program.  Reports  provide
numbers of people that have
allegedly been trained, but the

Disclosure is largely insuffi-

cient.
7

FAIL

term “training” is loosely used
by Syngenta. Some figures
about the  output are
communicated but not about
the program’s impact.

v

FAIL

C. Interim Conclusion

The standards which Syngenta is expected to apply in establishing its statement of policy and carrying
out due diligence is raised by several factors under Guiding Principles 14, 17(b) and 19. Considering
the impact to the rights to life and health, the size of Syngenta’s business, its leverage, and its direct
involvement by causing the risk, the standard rises to the highest possible. Syngenta should
communicate information on its due diligence processes in particular detail. Yet, reports of Syngenta
feature only rudimentary information. Product safety, how product safety is addressed within the
enterprise, and the remediation of damage are issues that Syngenta only mentions, rather than
elaborates. Syngenta’s Code of Conduct fails most of the criteria stipulated by the Guiding Principles:
It fails to clearly declare respect for everybody’s human rights (not just those of Syngenta employees)
and embody that respect in operational policies and procedures. The Code does, however, meet the
criteria of being approved at the most senior level and being communicated widely. As a result, there
is no sign that Syngenta’s Code of Conduct might go beyond a promotional endeavour and that its due
diligence processes are appropriate regarding the circumstances.
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V. Conclusion and Feasibility

As a particularly important right, the right to life is regarded to outweigh business interests. The
Guiding Principles, however, do not provide for a prohibition of all business activity that implies a risk
of advertent human rights impacts. Instead, they seek a solution of appropriateness and necessity. The
Guiding Principles raise the bar of expectation for several reasons: The human rights impact is severe,
Syngenta is a relatively large and globally active business enterprise, is directly involved by causing
the damage and has high leverage. All in all, the context specific delineation of due diligence
implications runs as follows:

Regarding countries with no or low enforcement of occupational safety and health regulations,
countries where the necessary personal protection equipment is not easily available and affordable for
pesticide users, countries with high illiteracy, extreme poverty, and countries where due to the tropical
climate adequate personal protection is often not worn, the responsibility to respect requires Syngenta
to not distribute paraquat and to take appropriate steps against the distribution of paraquat to those
countries by third parties. It is not realistically feasible to obtain an appropriate level of safety by any
means in these contexts. Syngenta has a responsibility to remediate the adverse impacts caused by
distributing paraquat to these countries.

Regarding other countries, the distribution of paraquat is in breach of the responsibility to respect as
long as Syngenta has not begun to continuously assess the human rights impact on a context-specific
basis, to develop safety measures that are effective and appropriate both for the size and global
structure of Syngenta’s business and the risks to the human rights to life and health, and implemented
these effective safety measures. It could be an appropriate and effective measure to restrict the
distribution of paraquat to licensed, reliable, and trained farmers who are capable of fulfilling the
safety recommendations. Syngenta has not yet demonstrated and substantiated, beyond mere
assertions, that it has taken safety measures that have proven appropriate and effective. Merely
numbers of output but no evaluation of their training programmes’ impact on safety are published.
Syngenta also has a responsibility to remediate the adverse impacts caused by distributing paraquat to
these countries without taking safety measures that have proven appropriate and effective.

Farm and shop owners, employees and other producers of paraquat may have an own responsibility
to respect human rights, but their responsibility does not oust Syngenta’s responsibility to respect
human rights. Lack of domestic safety regulation does not exempt from the responsibility to respect
human rights.

It is obvious that making a choice of appropriate measures raises serious guestions of practicability
for each particular context. For one, there will be doubt regarding country-specific criteria of
occupational safety standards, extreme poverty, illiteracy and warm and humid climate unsuitable for
the use of paraquat. Although schemes of controlling the origin or distribution of products to or from
reliable persons are elsewhere in operation with some success,*® it will be questionable whether
Syngenta can develop a method for monitoring and steering the distribution of paraquat to only
reliable persons effectively and feasibly. The difficulties in this differentiated approach, however, do
not render it dismissible. Delineating the implications of the responsibility to respect necessarily
involves context-specific criteria.® Particularly with a view on chemicals, to decide by regional
context whether and under what conditions products should be distributed is in line with the views of
the United Nations Environment Programme (UNEP). %2

Syngenta has no responsibility, according to the guiding principles, for intentionally self-inflicted
injuries such as suicides. The responsibility and own choice of the suicide victim breaks the chain of
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causation and thereby ousts Syngenta’s responsibility. But Syngenta’s due diligence responsibility
requires Syngenta to investigate the contexts and reasons of paraquat poisonings, by means
appropriate regarding Syngenta’s size, global structure and the importance of the rights to life and
health. Several sources indicate that what is labelled as suicide may in fact often be cases of accidental
ingestion or accidental misestimation of paraquat’s toxicity, and in these cases a responsibility of
Syngenta does exist.

Considering previous reports by Syngenta, there is no sign that Syngenta’s Code of Conduct might
be more than a promotional endeavour and that its due diligence processes are appropriate regarding
the circumstances.

Finally, it should be noted that Syngenta’s responsibility to respect the human rights of paraquat
users has not commenced with the endorsement of the Guiding Principles by the Human Rights
Council in June 2011. The Guiding Principles’ normative contribution hence lies not in the creation of
new rules but in elaborating the implications of existing standards and practices for businesses.*® In
other words, the concerns that were elaborated in the present opinion could have and should have been
observed and adequately addressed by Syngenta since paraquat was first sold in 1961.
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